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STATEMENT OF CASE.

On the 2d da}^ of February, 1894, the plamtiff in er-

ror, Robert Wingate, as receiver of The Merchants Na-

tional Bank of Tacoma, Washington, filed his com-

plaint in the District Court of the United States, for

the District of Washington, holding terms at Tacoma,

Washington, claiming judgment against the defendant,

George F. Orchard, for the sum of two thousand dol-

lars, with interest thereon, at the rate of eight per

cent, per annum from the 28th day of December, A. D.

1893.

The complaint alleges the inc<)r|)oiation of The

Merchants National Bank of Tactmia, Washington, its

insolvency, and the appointment of the plaintiff, Rob-

ert Wingate, as receiver of the property and effects of

The INIerchants National Bank of Tacoma by the Hon-

orable James H. Eckels, Comptroller of the Currency

of the United States; it further alleges that at the time

of the suspension of The Merchants National Bank of

Tacoma, the defendant, George F. Orchard, was and

ever since has been the owner of the capital stock of

the said The Merchants National Bank of Tacoma in

the amount of twenty shares of said capital stock of the

par value of one hundred dollars each; that on the 28th

day of December, A. D. 1893, the Comptroller of the Cur-

rency of the United States caused an assessment and

requisition upon the stockholders of said The Merch-

ants National Bank of Tacoma for the sum of one hun-

dred dollars upon each and every share of the capital



stock of said association, lield or owned by them at tlie

time of tlie failure of said bank; that under and by vir-

tue of said order of assessment, the plaintiff demanded

of said George F. Orchard payment of said assessment

upon his sliares of stock, to-wit, the sum of two thous-

and dollars, which payment was refused, and plaintiff

asks judgment against the defendant for the sum of

two thousand dollars. The said complaint is found on

page 1 of the printed transcript of record filed herein.

Summons was issued upon the said complaint and

duly served upon the defendant George F. Orchard.

Summons and return is found upon pages 7 and 8 of

the printed transcript of record.

Afterwards an appearance was entered for the defend-

ant George F. Orchard by his attorney John P. H artman,

Jr. , and an answer filed, which was in substance the same

as the substituted answer found on page 25 of printed

transcript of record, but afterwards, on the 26th day of

Decembe.1, 1894, the said John P. Hartman, Jr., at-

torney for the defendant, withdrew his answer and con-

sented that judgment might be entered in accordance

with the prayer of the complaint filed in said cause.

See page 9 of the printed transcript of record.

Afterwards, on the 26th day of December, A. D. 1894,

judgment was duly rendered in favor of Robert Win-

gate, as Receiver, and against George F. Orchard, de-

fendant, for the sum of $2,153.30 and costs of suit

taxed at $24.29. See page 10 printed transcript of

record.

Thereafter, on the 22d da}^ of May, 1895, by oral con-

sent of the attorneys for plaintiff and defendant, the



matter of the offset pleaded in the answer of said de-

fendant, was submitted to the court as tliough no with-

drawal of appearance and answer had been made, and

the court, after hearing the argument of counsel and

taking the matter under advisement, made a finding

and order as follows:

1. That when the said The Merchants National

Bank of Tacoma suspended jiayment, to-wit: on or

about the 1st day of June, A. D. 1893, it was owing to

the said defendant the sum of fourteen hundred and

sixty-eight dollars and fifty-five cents, on account of a

deposit then due and owing to luni from the said bank;

and the further sum of tliirty dollars on account of one

draft issued by the said bank upon its New York cor-

respondent to the said defendant, for the sum of thirt}''

dollars, together witli protest fees thereon amounting

to one dollar and thirty cents, making in all the sum

of fourteen hundred and ninety-nine dollars and

eighty-five cents, which said defendant was entitled

to plead and have enforced as an offset against the lia-

bility and claim set up by the said Receiver in his

said complaint filed herein.

2. That the said Orchard did make due demand to

have said offset allowed, and properly filed his answer

herein, setting up his demand and offset.

3. The Court further finds that the same should be

allowed and applied upon said judgment entered here-

tofore in this cause, for two thousand onehundredand

fifty-three and 30-100 dollars, to-wit: on the 26th day

of December, A. D. 1894.

It is therefore ordered that the offset of the said de-



fendant, amounting to the sum of fourteen hundred

and ninety-nine dollars and eighty-five cents, be, and

hereby is, allowed and applied upon the said judgment

rendered in this cause on the 26th day of December,

A. D. 1894, as of the date of entry of said judgment,

and as a credit thereon, cancelling and paying that

amount of said judgment rendered as aforesaid. To

the making of this order and the granting of the credit

hereon the said Receiver objects, his objection is over-

ruled and exception is allowed.
/yf-^f

Done in open court, this 22d day of May, A. D. i-HH^

C. H. HANFORD,
Judge.

(See page 18 printed transcript of record.)

Afterwards, on the 22d day of May, 1895, notice and

motion for a new trial was filed by the plaintiff in er-

ror, Robert Wingate, as receiver, in which, among

other things, error of the court is predicated, as fol-

lows:

Error in the law occurring at the trial and hearing

on May 22, 1895, and excepted to at the time by the

plaintiff.

The court erred in making the order, judgment and

decision made and entered in this cause on the 22d

day of May, 1895, because,

ci. The Court had no jurisdiction of the subject

matter or parties at that time.

b. The Court erred in its order and decision in

holding that the defendant had a right to set off the

amount of his alleged deposit against the indebtedness

and cause of action sued on by plaintiff in this action.



c. The matter pleaded in defendant's answer, in

law, constitutes no defense to plaintiff's action; neither

could the same be offset against the sum due plaintiff

from defendant upon the cause of action stated in

plaintiff's complaint.

d. The Court erred in its findings of fact, as set out

and stated in said judgment, decision and order made

and entered the 22d day of May, 1895, in this cause,

for the reason there was no evidence before the Court

upon which to base the said findings.

e. The Court erred in its conclusion and decision

upon said alleged findings, because the law is that even

if the facts be as found by the Court, defendant's al-

leged claim could not be set off against the claim of

plaintiff herein ; and the offset ought not to have been

allowed,

/. A stockholder in an insolvent national bank

cannot, under the law, set off the amount of his al-

leged deposit in said bank at the time of the appoint-

ment of a Receiver therefor, against a claim arising

out of a finding and order made by the Comptroller of

the Cui'rency, making an assessment upon the stock-

holders of such insolvent bank, to make good the as-

sets of the bank; and when an action is brought, as in

this case, the defendant is not entitled to plead or

maintain as a setoff that, at the time of such insolvency

of said bank, or the appointment of a receiver there-

for, he had a sum of money deposited in said bank.

See pages 12 to 17 inclusive of printed transscript of

record.

Afterwards and on the 9th dav of October, A. D.



1895, this motion was submitted to the Court and by

the Court overruled, to all of which the plaintiff at the

time duly excepted and his exceptions were allowed.

See page 20 printed transcript of record.

Afterwards, on the 9th day of October, A. D. 1895,

there was duly filed in said action a stipulation, in

words and figures following:

STIPULATION.

It is hereby stipulated by and between the plaintiff

and defendant in the above entitled cause, that

Whereas, b}' oral consent in open court, it was

agreed that notwithstanding judgment was entered in

this case on the 26th day of December, A. D. 1(S94, in

favor of plaintiff' and against defendant, in accordance

with the prayer of plaintiff's complaint, that the de-

fendant might then and there present to the court the

alleged defense and issue stated and set out ])y way of

separate defense and setoff to the claim of plaintiff, as

set out and stated in the su1)stituted answer of said

defendant, authorized l)y the Court on the 9th day of

October, A. D. 1895, to be f\\ed nunc pro tunc, as of the

date of the filing of defendant's original answer in this

case, and that the issue raised by said separate defense

and setoff be at once submitted to, and tried by the

court, with the same and like effect as if the judgment

of December 2(), 1894, had not been rendered; and that

in the event the said court, and the United States Cir-

cuit Court of Appeals for the Ninth District, in the

event said cause should be taken to said court by ap-

peal, writ of error or otherwise, should decide said de-
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fense and setoff to be allowable, then and in that event
the amount so adjudged to be .by the court of last re-
sort, a proper setoff, may be by an order of court ap-
plied as a credit to that extent upon said judgment of
December 26, 1894, it being understood and agreed
that the plaintiff waives no right to contest the suffi-

ciency of said alleged defense and setoff of defendant,
either in this court or the said court of appeals. And
this stipulation is to have the effect only of permitting
defendant to urge said alleged defense and setoff in
like manner as though the same had been presented

and submitted to the court at the time of tlie entry of
said judgment of December 2(), A. I). 1894, it beins
fully understood and agreed that plaintiff now, and at
all times, expressly denies that said alleged defense
and setoff constitute any defense and setoff whatever
in this action.

It is further agreed and stipulated that the entry in
this cause of May 22, A. D. 1,S95, wherein and whereby
the court, among other things, ordered and adjudged
that defendant was entitled to maintain his setoff to
the extent of $1,499.85, and that the same be allowed
and applied as a credit upon said judgment of Decem-
»>('r '2('k a. I). 1894, and as of the date of the entry of
said judgment and as a credit thereon, was entered by
virtue of, and subject to, the terms and conditions of
this stipulation, and subject to plaintiff's exceptions
to the granting of said order of May 22, A. D. 1895,
and the whole thereof, and subject to plaintiff's right
to sue out writ of error in this cause to said United
States Circuit Court of Appeals, for the Ninth Circuit,
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and to there contest the said seperate defense and set-

off of defendant and the said order of the court thereon,

entered on the said 22d da_y of May, A. D. 1895, and

subject to plaintiff's right to file motion for a new trial

in said cause, and that plaintiff has waived no right to

have the issue attempted to be raised by said answer,

submitted to and decided by the United States Circuit

Court of Appeals upon its merits. (See page 21 of

printed transcript of record.)

The substituted answer referred to in said stipula-

tion is found upon page 25 of the printed transcript of

record. The separate defense and setoff therein is the

only part that is material to the issue, and is as fc^l-

lows

:

By way of separate defense and setoff to tlio claim of

the said plaintiff, the said defendant alleges:

1. That when the said The Merchants National

Bank of Tacoma suspended payment, as in the com-

plaint alleged, said defendant had to his credit on de-

posit in said bank, which was deposited in lawful

money of the United States, the sum of $1,468.55, and

had purchased a few days before the suspension of said

bank, a draft drawn by it upon its correspondent in

New York for $30, which was not paid when presented,

and therefore protested, incurring a further expense

and charge against said bank, amounting to the sum

of $1.30, making in all due from the said bank to the

said defendant $1,499.85, all of which is due and pay-

able to the said defendant from the said bank when it

suspended payment.

2. That upon taking possession of the trust repre-
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sented by him, the said phxintiff well knew that there

was due and payable to the said defendant from said

trust the aforesaid sum of $1,499.85, and then and
thereupon the said defendant offered to offset said sum
against said stock liability of |2,000, and pay the dif-

ference unto the said plaintiff, who then and there re-

fused and still refuses to so allow said setoff and ad-

just the claim.

3. That the said defendant was before the com-
mencement of this action, and still is willing and
ready to pay the difference after his setoff is properly
allowed, and adjust said claim in the manner afore-

said.

Afterwards and on the 9th day of October, 1«95, a
bill of exceptions was duly prepared, signed and filed.

(See pages 28 to 3:i inclusive of pi-inted transcript of

record.

And afterwards, on the 9th day of October, 1895, as-

signments of error was duly prepared and filed. (See
pages 34 to 36 inclusive of printed transcript.)

Afterwards petition for writ of error was presented,

and an order allowing writ of error duly entered. (See

pages 37 to 43, inclusive, printed record.)

From the order of court of May 22d, allowing the

offset on the judgment in favor of i)laintiff and against
the defendant, and from the order of court of October

9, 1895, denying the motion for new trial, writ of er-

ror is prosecuted to this court.
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ASSIGNMENTS OF ERROR.

I.

The Court erred in making and entering the said

order, judgment and decision in said cause on May
22d, A. D. 1895; the Court erred in holding and ad-

judging that the alleged separate defense and setoff, as

plead by the defendant herein, constitute a defense or

setofif in said action; for the reason that plaintiff's said

judgment was based upon a cause of action against de-

fendant arising out of his liability as a stockholder of

the bank of which plaintiff is Receiver in this action;

that at the time of the suspension of said bank, the

defendant was the owner of the capital stock of said

bank in the amount of twenty shares of the par value

of $100.00 each, and said shares of stock a})peaied on

the stock books of said association in the name of said

defendant at the time said bank became insolvent; and

thereafter the Hon. James H. Eckles, Comptroller of

the Currency of the United States, becoming satisfied

that in order to pay the debts of the said bank it was

necessary to enforce the individual liability of the

stockholders thereof to the extent of the })ar value of

said stock, and an assessment was accordingly made;

that the defendant failed, neglected and refused to pay

said assessment, and plaintiff's action was brought to

recover judgment thereon against defendant; that the

matters and things plead, or attempted to be plead, by

defendant in his substituted answer, by way of sepa-

rate defense and setoff, constitute no defense and no

setoff as against the cause of action sued on by plain-

tiff herein: that the matters and things stated in said
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answer cannot be in law or fact set off' against the

claim and cause of action stated in plaintiff's com-

plaint, for the reason that said claim against the de-

fendant is a trust fund for the benefit of the creditors

of said bank, and no claim can be set off against the

same unless it be a claim of equal rank and priority;

that the claim attempted to be set off against the same

by the defendant in this action, is simply and only an

ordinary claim held b}- defendant against said bank,

upon which defendant is entitled to file his claim with

the Receiver and receive dividends thereon as any

other unsecured creditor.

The sum sought to be recovered by ])laintiff from

defendant in this action is upon a lial)ilitv arising un-

der and by virtue of the laws of the United States, to

be used only when necessary for the payment of credit-

ors of said insolvent bank, and must be so used ratably

and for the benefit o{ all creditors of said bank in })ro-

portion to the amount of their resi)ective claims; and

to allow the said offset as by said order of May 22d, A.

1). 1895, in said action, is to allow defendant an unjust

and unlawful i)reference and payment of his unsecured

claim against said bank out of Xhetrust fund that should

be used for the benefit of all creditors in proi)ortion to

the amount of their respective claims; and the court

erred in not so holding, and therefore erred in making

and entering the said judgment, order and decisitm of

May 22d, A. D. 1895.

IT

The Court erred in overruling and denying plain-

tiff's motion for new trial in this cause.
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BRIEF AND ARGUMENT.

The only (juestion before the court in tliis case is,

whether or not a stockholder of an insolvent national

bank can offset against an assessment ordered by the

Comptroller of the United States, upon his stock, his

individual claim a2;ainst the bank.

If this question is answered in the affirmative, the

decision of the lower court must be affirmed; but if

this question is answered in the negative, the order of

the lower court, of May 22, 1895, allowing an offset,

must be reversed, and the original judgment reinstated

for the full amount.

If the affirmative defense set up in the answer of the

defendant, found on page 25 of the printed ti-anscript

of record, can be sustained, then the decision of the

lower court must be affirmed. The position, however,

of the plaintiff in error is, that the said separate de-

fense and setoff, as alleged in the answer, constitutes

no defense or setoff in law to the claim of the plaintiff.

By the stipulation filed in the lower court, found on

page 21 of the printed transcript of record the whole

case was submitted upon the sole question of whether

the affirmative matter alleged in the answer, consti-

tuted any defense or setoff to the claim of plaintiff, and

by that stipulaticn the parties agreed that the defend-

ant, George F. Orchard, might urge the said defense

and setoff, in like manner as thougli the same had been

presented and submitted to the court at the time of the

entr}' of the judgment of December 26, 1894.

The original judgment entered on December '20,
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1894, had been entered after the defendant's attorney
had withdrawn an appearance,* but bv virtue of the
stipulation hereinbefore referred to, and an oral agree-

ment entered into on the 22d day of May, 1895, the
question of the right of tlie defendant to this defense
and setoff was argued and submitted to the court.

The assessment made by the Comptroller of the Cur-
rency against the defendent Orchard, upon his stock
in the Merchants National Bank of Tacoma, was made
under section 5151 of the United States statutes, whicli

provide, among otlier things, that ''The shareholders
of every national banking association sliall be held in-

dividually responsible, equally and ratably, and not
one for another, for all contracts, debts and engage-
ments of such association to the extent of the amount
of their stock therein at the par value thereof, in addi-
tion to the amount invested in such shares." And sec-

tion 5234 authorizes the Comptroller of the Currency,
on proof of the existence of certain conditions, to ap-
point a receiver, whose duty it shall be to enforce such
individual liability of the stockholders.

It is conceded in this action that a receiver for The
Merchants National Bank of Tacoma was duly ap-
[)ointed, and that the defendant Orchard was the owner
of $2,000.00 of the capital stock of said bank; that an
assessment was made by the Comptroller ujKjn the
said defendant, as one of the shareholders of the asso-

ciation. The defendant admits this indebtedness, but
seeks to offset against the same a deposit which he had
in the bank at the time of its failure.

The Supreme Court of the United States has not
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passed directly upon the (juestion involved in this case,

but the District Court of the district of New Jersey, in

the case of Hobart, receiver &c. vs Gould, 8 Fed. Rep.

57, have held that "A stockholder of an insolvent na-

tional bank, who happens also to be one of its credit-

ors, cannot cancel or diminish the assessment by which

the provisions of section 5151, revised statutes, make

him liable, by offsetting his individual claim against

it." That was an action brought by the receiver of

First National Bank of Newark upon an assessment

made by the Comptroller upon the defendant Gould,

as one of the shareholders of the association.

One of the defenses of Gould was, that the First Na-

tional Bank of Newark, of which the plaintiff was re-

ceiver, was indebted to the defendant in large sums of

money, which exceeded the damages sustained by

plaintiff b}' reason, etc., out of which sum the defend-

ant is ready and willing and offers to set off the whole

and full amount of the damages claimed. This plea

was demurred to by the receiver and the demurrer sus-

tained by the District Court for the District of New
Jersey.

That case is exactly in point with the case at bar.

The section of the revised statutes, above referred to,

held every shareholder individually responsible, equally

and ratably, and not one for another, for all contracts,

debts, etc.

An assessment upon the capital stock is made for

the purpose of paying the creditors of the bank, and

for the purpose of an equal and ratable distribution

among them. An assessment is not due the bank and



17

does not belong to it, but is due to the creditors of the
bank, by operation of hiw, and- is recoverable by the
receiver only for the purpose of ratable distribution
among them.

Witters, receiver &q, vs. Sowles, exec. etal.32Fed.
Rep. 188.

If the claim of the defendant Orchard were in the
natui-e of a preferred claim; or there were certain funds
in the nature of trust funds due him from the bank,
so that he would be entitled to his claim in full

from the receiver before the payment of the claim of
the general creditors, this might be then set off against
the assessment; but a mere contract indebtedness or
liability against the bank cannot be offset.

Wells vs. Stout, 38 Fed. Rep., 808.

In the case above cited the answer of the defendant
showed that the claim relied on as a set off is such
that the holder thereof is entitled to call the receiver
to account therefor as a trust fund, which passed into
his hands as such, and not as an oidinary asset of an
insolvent bank, and the Court say, on page 810 "The
broad ground, therefore, taken in the demurrer, that
in cases brought by the receiver to recover the assess-

ments upon the capital stock, no set-off or counter
claim can be made available, and the party is limited
to a right to prove upon his claim as a creditor, and
receive a dividend thereon, or to an action against the
bank, cannot be sustained. If the facts pleaded show
that the claim amounts only to a debt due from the bank,
arising out of the ordinary relation of a debtor and credit
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tor^ then no facts exist entitling the holder of such a claim

to a preference in payment over the other general credi-

tors^ and in such cases the stockholder cannot avail him-

self of the right to set off a debt due him from the bank^

for that would be giving him an undue preference at the

expense of the other creditors. If, however, the facts

pleaded show that the claim sought to be set off is of

such a nature that the holder thereof is entitled to re-

ceive the full amount thereof from the receiver before

distribution in the way of dividends can be made to

the general creditors, then the right to set off may be

allowed."

In the case at bar there is no claim that the amount

due from the bank to the defendant Orchard was any

other than a general contract indebtedness, and, there-

fore, under the ruling of the Court in the case -last

cited, he could not offset this against plaintiff's claim.

While, as above stated, the Supreme Court of the

United States has never passed directly upon this

question, still in the case of Sawyer vs. Hoag, 17 Wal-

lace, 610, we believe they have settled the principles

involved.

That was a case involving the question as to wheth-

er a stockholder who had given his notes for his stock

subscription, and who was sued thereon after the in-

solvenc}^ of the institution, might off-set due to him

from the corporation in the ordinary course of busi-

ness. The Supreme Court of the United States in

that case held that "A stockholder indebted to an in-

solvent corporation for unpaid shares can not set off

against this trust fund for creditors a debt due him by
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the corporation. The fund arising from such unpaid

shares must be equally divided- among all the credi-

tors."

The Court further say in in that case: ''The debt

which the appellant owed for his stock was a trust

fund devoted to the pa3'ment of all the creditors of the

compan3\ As soon as the company became insolv-

ent, and this fact became known to appellant, the

right of set-off for an ordinary debt to its full amount

ceased. It became a fund belonging equally in equity

to all the creditors, and could not be appropriated by

the debtor to the exclusive payment of liis own

claim."

It seems to u? that the principle involved in that

case is the same as in the case at bar.

The object of the United States statute providing

for the individual liability of the stockholders for the

full amount of their capital stock, in addition to the

amount paid therefor, was to create a trust fund, to be

used in case of insolvency for the payment of general

creditors of the insolvent bank, equally and ratably.

So the ol)ject of all the laws providing that all unpaid

subscriptions to the capital stock of a corporation is a

trust fund for the benefit of general creditors of the

corporation, wliicli was the rule laid down in the case

of Sawyer vs. Hoag, supra.

It seems to us that a stronger reason exists wh}^ an

equivalent sum to be derived from the enforcement of

the liability provision should be regarded and treated

as a trust fund for the payment of the creditors,

equally and ratably, and we believe that the reasons
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laid down by the supreme court in the case of Saw_yer

vs. Hoag, supra, apply with stronger force to the case

at bar. The reason for tliis rule is that if a creditor

who is also a stockholder could off-set his claim as a

contract creditor against his liability as a stockholder,

he might be paid in full, while the other creditors

would receive only a part of the amount due them.

Judge Denio, of the Court of Appeals of New York,

in passing on this question under the banking laws of

New York, says: "Under a proceeding for winding up

a corporation where an account of all the debts and of

the effects including the aggregate liabilities of the

stockholders is required to be taken, there is no reason

why a creditor should be in any better situation on

account of being at the same time a stockholder.

In the latter character the constitution and the stat-

tute make him liable to the creditors to an amount

equal to his stock, or to his just proportion of that

amount if the whole is not required; but as a creditor

he is entitled to a dividend only in proportion to the

other creditors. In case of a deficiency in means to

pay all the debts, he must take his dividend pro rata.

But if he could set off his claim as a creditor against

his liability as a stockholder, he might be paid in full,

while the other creditors would receive only a part of

the amount due them."

In re matter of the Empire City Bank, 18 N. Y.

Court of Appls., Rep. 227.

The provision of the banking laws of the State of

New York at the time the abo\'e decision was render-
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ed, and the national banking laws relative to assess-

ments upon capital stock, are s<^ nearly alike that the

decision of Judge Denio is an important decision up-

on this case.

When a I'eceiver of an insolvent bank has been ap-

pointed and an assessment has been made upon the

stockholders by the Comptroller, it is the duty then of

the receiver to collect the amount of this assessment

from the stockholders and pay the same to the credi-

tors ratably, and a stockholder cannot off set against

this obligation an indebtedness of the corporation to

liim.

1 Cook on Stocks and Stockholders, Sec. 225 c

(3 Edn.)

2 Morawotz on Private Corp., (2 Edn.) Sec. 898 and

cases there cited.

2 Morse on banks and banking, (3 Edn.) Sec. 691.

It must be conceded, it seems to us, that the gen-

eral rule which applies to the moneys due for un[)aid

subscription, being a trust fund in the hands of the

officers of a corporation, or in the hands of the re-

ceiver or assignee of an insolvent corporation, for the

payment, equalh' and ratabh', to the creditors of such

insolvent institution, applies with greater force and

strength to tlie double liability, or to the assessment

made by the comptroller upon the stockholders of an

insolvent national bank.

If the amount due for the unpaid capital stock is a

trust fund, then most certainly the amount of the as-

sessment levied under Section 5151 of the revised stat-

utes of the United States, by the comptroller of tlie
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currency, is a trust fund, to be distributed by the re-

ceiver to the creditors, equally and ratal )ly.

Mr. High, in his work on Receivers, 3rd Edition,

Section 248, after stating the general rule to be, that

when the receiver of an insolvent banking corporation

sues upon a note due to the bank, the makers of such

note ma}' set off against the demands the amount of

their deposit in the bank at the time of its insolvency,

says:

"The rule is otherwise, however, when the debts do

not exist between the parties in the^^me right in cap-

acity. Thus when action is brought by the receiver

of an insolvent bank against a shareholder to recover

to recover un])aid subscription to the capital stock, the

defendant cannot set off the amount or liis individual

deposit in the bank since the capital stock is a trust

for the benefit and security of creditors, and to allow

a shareholder to set off a debt due to liim from the

bank in sucli case would give him preference as a

creditor."

In Cook on Stock and Stockholders, 3d Edition, Vol.

1, Sec. 193, it is said: "It seems to be well established

that when a corporation has become insolvent and the

subscriptions for stock are being enforced for the bene-

fit of corporate creditors, a subscriber cannot in a suit

brought to collect his subscription, set up a counter

claim or setoff. This rule is founded in equity and

wise public policy. The stockholder is not deprived

of his remedy on the debt due him from the corpora-

tion, but he is obliged to proceed in the same manner

and is allowed to participate in the final corporate as-



sets to the same extent and at the same time as other

creditors." (See also authorities cited in notes 1 and

6 to this section.)

The same author, in section 225c sa3's: "It has heen

held that where the statute creates a fund out of which

the creditors are to he paid i-atably, then a stockholder

cannot set off' the indebtedness oi* the corporation to

him. He mu-t pay in what the statute requires and

then prove his claim against the corporation like any

other creditor." And in note 1 to that section, a large

number of authorities are cited, many of which are re-

ferred to this brief, upholding this position.

The same author, however, says in the latter part of

that section: "But where a shareholder's liability by

statute is immediate, personal and several and any

creditor may sue an}' shareholder, then the shareholder

may set off' the debt owing to him from tlie corpora-

tion when he is sued by a corporate creditor."

The authorities which the author cites to sustain

this proposition are mainly from New York under the

statute of that state known as the iNIanufacturing Coni-

})anys' Act of 1848. We maintain that these cases are

not in point in an action like this. Under no statute

is the creditor of a national bank given the right indi-

vidually to sue a stockholder for his liability. The

only way that the statutory liability of stockholders of

a national bank can be enforced, is by the receiver ap-

pointed by the comptroller, under Sec, 5234 of the re-

vised statutes, or by the general creditor's bill pursu-

ant to the act of congress of June 30, 1876; but there

is n(^ law providing for an individual debtor pursuing
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an individual stockholder for the collection of his lia-

bility. And, indeed, from an examination of the au-

thorities cited in the various text-books, it must be, it

seems to us, found that the overwhelming weight of

authority is in favor of the proposition maintained b}''

plaintiff in error in this action. It is difficult for us

to see how, if a setoff cannot be maintained against a

suit upon a balance of stock subscription, that it can

be maintained against a suit under statutory liability,

or the double liability, as it is commonly called. This

liability partakes, certainly it seems to us, more of the

trust fund than an unpaid stock subscri|)tion. This

double liability is a fund devoted by statute alone to

the payment of the creditors e<|ually and ratably. No

one but the creditors have any right to any ])art of

the funds derived from this liability. An unpaid stock

subscription belongs to the creditors, it is true, but

also to the stockholders, while the statutory or double

liability is only called for when the general assets, in-

cluding the stock subscription, are not sufficient to

pay the debts. It is by the nature of things a trust

fund to be held sacred to the payment of the creditors

equally and ratablv. An examination of the authori-

ties cited by Mr. Cook under the last part of the sec-

tion above referred to, it seems to us, will convince

the court that thev are not in point and do not applv

to a case like the one at bar.

Where a receiver has been appointed of an insolvent

corporation and is winding up the entire affairs of the

corporation and he sues the stockholders upon the

double liabilitv or statutorv liabilitv, we have been
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unable to find a single case which allows such stock-
holder to set off a claim held hy him against the cor-
poration, as against the double liability or statutory
liability, and the only exception to that rule is as
noted in the New York cases referred to by Mr. Cook
in his work, giving under the new law, the right to a
stockholder when sued by an individual creditor to

set off a debt against the corporation.

It is claimed by the defendant in error, and Avas also
held by the court below, that there was authoiity for

allowing this offset under the case of Scott et al. vs.

Armstrong, and P'armers and Merchants State Bank
vs. Armstrong, decided by the Supreme Court of the
United atates December 12, 1892, 13 Sup. Crt. Rep.,
148 (146U. S. 499.)

The i)laintiff in error insists, however, that the rule

established in that case does not give the right for a

stockholder to oflPset against his stock liability to the

creditors a mere contract indebtedness fi-om the bank
to him. In the Armstrong cases the facts were, that

a promissory note was executed to a national bank in

consideration of the amount being placed to the credit

of the maker on the books of the bank. The maker
thought, and had good reason for thinking, that the
bank was solvent, but the managing officer of the bank
knew it to be insolvent. Before the note matured the

charter was forfeitecUfor insolvency and a receiver ap-

pointed, and it was held by the Supi-eme Court in

those cases that the undrawn balance should be al-

lowed as an equitable setoff to the note and such al-
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lowance is not a preference forbidden by the national

banking law.

In the case at bar, at the time of the failure of the

national bank and the placing of it in the hands of a

receiver, there was due to the defendant Orchard, for

money before that time deposited in the bank, and for

a draft purchased, the sum of $1,499.85. That was an

indebtedness from the bank to him. Sometime after-

wards, under section 5151 of the revised statutes of the

United States, an assessment upon the capital stock

was made by the (Comptroller. As soon as this assess-

ment was made, the defendant Orchard then owed the

amount of that assessment to the creditors of the bank^

and the receiver was simply the agent of the creditors,

to collect this assessment and distribute the same

equally and ratably to all of the creditors of the bank.

In the case of Scott et al. vs. Armstrong, supra. Jus-

tice Fuller, in rendering the opinion, cited, as uphold-

ing the theory promulgated in that opinion, the case

of Seammon vs. Kimball, 92 U. S. 3G2. In that case

it was held that the bank, having insurance in the

compan}^ which was rendered insolvent by the Chi-

cago lire of 1871, had a right to set off the amount of

its insurance on property consumed, against money of

the company in its hands on deposit, although the in-

surance was not a debt due at the time of the insolv-

ency. But in that case the Supreme Court of the

United States hold further: "Claim for loss by fire

due from an insurance company cannot be set off by the

insured against notes against him for capital stook of the

same company. ^^
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The facts in that case were that the Mutual Security

Co. of Chicago became insolveiTt by losses occurring

at the Chicago fire in 1871. That Scammon was a

stockholder in said company and had given his notes

to the company for the payment of the stock, whicli

were held by the company when it was adjudged bank-

rupt, and passed into the hands of the assignee of the

bankrupt company'. A large amount of the property

of Scammon was insured in this company and de-

stro^^ed in the Chicago fire of 1871, and there became

due to him from said company for such losses a large

amount of insurance.

Scammon, who was also a private banker, owed the

insurance company for moneys deposited witli liiin,

and the eoui't in deciding that case made a distinction

between a mere contract indebtedness and an indebt-

ness due for the payment of tlie capital stock of a com-

pany, and they held that the amount owed by Scam-

mon for money deposited in his l)ank might be offset

against the amount owed to liim by the insurance

company on the losses occasioned )jy the fire, but that

the amount due and owing by Scammon on the notes

given for the capital stock of thc^ corporation, was a

trust fund and belonged alone to the creditors of the

insolvent company, and as against that amount, the

amounts due him for insurance?, could not be offset.

In Scovill vs. Tliayer, 15 Otto, 143-159, the Supreme

Court of the United States, l)y Mr. Justice Wood, says:

"It is a general rule that a holder of claims against

an insolvent corporation cannot offset them against his

liability to assessment on his stock, in the corpora-
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tion, in a suit by an assignee in bankruptcy." This

court reaffirms the doctrine laid down in Sawyer vs.

Hoag, supra.

It seems to us, that, applying the rule as laid down

in that case, and also in the case of Sawyer vs. Hoag,

supra, to the case at bar, the defendant had no right

and could not offset against the assessment the amount

due from the bank to him.

Aside from the decisions of the Federal courts, the

courts have generally held, that, stockholders who are

also creditors, cannot set off their claims as creditors

against their stock subscription, or against an assess-

ment levied upon their stock.

A stockholder of an insolvent bank cannot set off

his deposit against his unpaid suscription to the stock.

Williams vs. Traphagen, 88 N. J, E(]. 57.

A stockholder in an insolvent C()i'[)oration cannot

set off purchased claims on losses against his liability

to assessment on his stock.

liOng vs. Penn Insurance Company, 6 Fa. State

421.

In a suit against all the stockholders of an insolvent

corporation to collect unpaid stock subscriptions indi-

viduals will not be permitted to set off debts due to

them by the corporation.

Mathis vs. Fridham, 1 Texas Civ. App. 58.

In a suit b}' a receiver of an insolvent insurance

company to recover dividends declared and paid when

the company was insolvent, a stockholder defendant
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cannot set off' claims for losses on policies since the

suit by the receiver is as the^ representative of the

creditors and not the representative of the compan}'',

and there is no mutuality in the demands.

Osgood vs. Ogden, 4 Keyes, 70; 3 Abb. App. Dec.

425.

A stockholder cannot, in a proceeding against him

by or on behalf of a creditor or creditors, set off' a debt

due to him by the corporation.

Thompson on l^iability of Stnckholders, Sec. 381.

Saareholders of a limited corapanv are not entitled

to set off a claim against the company, against calls

made necessary for winding u[) the concern; nor can

they set off their shares of a prospective dividend.

ExpJLYle Grizell L. R. 1 Ch. 52S; 35 L. J. Ch. 752;

12 Jur. N. S. 718; 14 L. J.N. S.843; 14 Week

Rep. 1015.

And this was so, although the chiim against the

company arises out of breach of contract under which

the shares were taken.

Ex parte Black, L. R. S Ch. App. 254; 42 L. J. Ch.

404; 28 L. T. N. S. 50; 21 Week Rep. 249.

In order to entitle a person to off'set a claim, the

claims must be in the same right. In the case at bar

the claim of the defendant Orchard is a claim against

The Merchants National Bank, and is not a claim in

the same right as the claim of the plaintiff, who, by

operation of law, has become the agent of the creditors
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instance the indebtedness is due to the defendant

Orchard from the bank; in the other instance the in-

debtedness is due to the creditors of the bank from the

defendant Orchard. There is no mutuality of claims

and demands, and they are not claims in the same

right.

It has been held that claims against mutual insur-

ance companies are not usually in the same right, so

as to permit a set off. So where one who gives his

note as a i)art of a guaranty fund to enable a mutual

insurance company to begin business, cannot offset

against it, in case of the insolvency of the company^

the amount which the com|)any liad agreed to allow

him for the use of the note.

Hope Mutual Life Ins. Co. vs. Weed, 28 Conn. 51.

A loss claim against an insolvent insurance compan}-

cannot be set off against notes given in payment of

the capital stock of the company.

Scammon vs. Kimball, supra.

So a member of a mutual life insurance company

cannot, upon its insolvency, set off against his in-

debtedness for premium a loss sustained by him ad-

justed and payable by the company.

Lawrence vs. Nelson, 21 N. P. 158.

A stockholder of a corporation who has not fully

paid for his stock cannot set off against his liability to

corporation creditors upon his sto(,*k subscription a
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claim by him against the cor[)orati()n, although he has

prosecuted it to judgment.

Singer vs. Given, 61 Iowa, 93; Boulton Carbon Co.

vs. Mills, 78 Iowa, 4(30, (43 N. W. 290.)

A claim for loss due by an insolvent mutual insur-

ance company to one of its members, cannot be set off

b}' members liable for unpaid assessments

Care vs. Brown, 31 W. N. C. 501.

A loss on a mutual policy is not subject to a set off

of i)remium note, if the company is insolvent.

Hiller vs. Alleghany Co. Mut. Ins. Co., 3 Pa. State

470 (45 Amer. Dec. 656.

A loss on a policy in a mutual company which oc-

curs after the a[)pointment of a receiver cannot be set

off upon claims upon premium notes.

Standard Mut. Livestock Ins. Co. vs. Crawford, 2

Fa. Dist. Rep. 601.

The defendant in error in the trial of this case in the

court below claimed the right to offset the amount of

his deposit against bis stock, by virtue of the statute

of the State of Washington, wliich is as follows:

2 Hill's Code, Sec. 806.

"The defendant in a civil action upon a contract ex-

pressed or implied ma}' set off any demand of a like

nature against the plaintiff in interest which existed

and belonged to him at the time of the commencement

of the suit."

Sec. 807.
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"If the plaintiff be a trustee to an other, or if the

action 1)0 in the name of the plaintiff who has no real

interest in the contract upon which the action is

founded, so much of a demand existing against those

whom the plaintiff represents or for whose benefit the

action is brought may be set off as will satisfy the

plaintiff's debt, if the same might have been set off in

an action brought by those beneficially interested."

This statute, it seems to us, can be of little benefit

to the defendent in error in this action, and no com-

fort can be derived therefrom for him. The right to

set off as provided in the first section above (j noted,

exists only where the demands are of like nature. The

wording of this statute is a little different from most

of the statutes concerning set off, but we take it that

the words "of a like nature" mean in this connection

the same as the clause "in the same right." As we

have seen, the claims are not of the same nature, nor

are they claims in the same right.

At the time of the failure of the Merchants National

Bank, the corporation, the bank itself, owed Mr. Or-

chard tlie amount of his deposit and the amount he

had paid for his draft. At that time Mr. Orchard did

not owe the bank a dollor. At no time since has he

owed the corporation—the bank—a dollar. It niiglit

have been that he never would have owed either the

bank or the creditors of the bank anything. But

afterwards, by operation of law and by virtue of the

assessment made by the Comptroller, he became in-

debted to the creditors of the bank, not to the corpora-

tion bank itself. The claims are not of a like nature;
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neither are they claims in the same right. One is a

claim against the bank for mon-ey deposited with it in

favor of the defendant Orchard; the other is a claim in

favor of the creditors of that bank against the defen-

dant Orchard, arising by virtue of law, under the assess-

ment made by the Comptroller of the Currency and

accruing long after the insolvency of the bank. As we

have seen, there is no mutuality in the claims, and un-

der Section 807, the defendant in error connot claim

the right to set oft, for that section provides that "if the

plaintiff" be a trustee to any other, or if the action be in

the name of the plaintiff" Avho has no real interest in the

contract upon which the action is founded, so muck of

a demand existing against those ivliom the plaiatiff re=

sents'^ may be off set etc. It is true that in bringing

this suit the receiver represents the creditors, but Mr

Orchard has no claiin against the creditors. The de-

mands are not of a like nature, nor are they demands

in the same right, and, as was said by Nixon, District

Judge, in the case of Hobart v. Gould, 8 Fed. Rep., 58:

"Besides, the right to a set-off' in pleading is a crea-

ture of the statute-, and applies only to mutual deal-

ings, and no such relations exist between the parties

here. The liability to be enforced against the share-

holder is not a debt due to the bank, but is a sum of

money equal to the par value of his stock, payable by

him to the receiver as an officer of the government b}^

force of the law, and the assessment authorized and

made by the Comptroller."

And continuing in the same case, the court says:
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the foregoing provisions of the statute, it would seem,

upon principle, that no such escape from liability

should be permitted by the shareholders. The object

of the act was to make the holders of the stock respon-

sible for a trust fund, equal, if necessar3^ to the amount

of the capital of the bank, and to be devoted to the

payment of all the creditors alike. If the receiver, in

his appeals to the shareholders for the payment of the

assessment against thein, may be met by their claims

as creditors of the association, it is not difficult to im-

agine cases in which the beneficent object of the

law might be wholly defeated. * =^ ^ '[^\^^^

effect of allowing such a set-off is to give the

shareholder an advantage over other creditors. It

practically pays his debt in full, and, by leaving so

much less for others, diminishes his liability as a stock-

holder, which it was clearly the design of the law to

impose."

We maintain that any other rule than the one con-

tended for, would be inequitable and unjust to the credi-

tors of a national bank or any other'insolvent corpora-

tion. A person who subscribes to the capital stock of

a national bank is, and must be, held, to know the law.

He subscribes to the stock with his eyes open and with

full knowledge that he is liable to the creditors of the

bank for an amount equal to the par value of his stock,

in addition to the amount paid for the stock.

A person who desires to open an account with a na-

tional bank or to deal with one in any way, equally



S5

knows of ths law for his protection. He knows that

when he becomes a creditor of the bank he is protected

to the extent of the fall value of the capital stock of

the bank and also an amount in addition equal to its

par value for the payment of his claim. He has no

means of knowing and no means of ascertaining

whether or not the stockholders are likewise creditors

of the bank; he has no means of knowing whether or

not the stockholders are all creditors of the bank to

the full amount of their stock, but he has a right to

rely upon their liability to protect liiin in his dealings

with the bank. And when it is ascertained that the

bank is insolvent and lias not general assets enough

to })ay the liabilities, a creditor has a right, under this

statute to say to the stockholders: You must make

good the representations held out to us when 3^ou sub-

scribed to the capital stack. You must pay to the re-

ceiver for our benefit alone tlie full amount of the as-

sessment, as made by the comptroller, and you cannot

offset against this a private indebtedness owing by the

bank to you, of which we had no knowledge nor means

of obtaining knowledge.

It seems to us clearly, that the court l)elow er-

red in entering the order of May 22, 1895, granting

ing the credit upon the judgment of December 26,

1894, for the amount of the deposit and the amount

paid for the draft, as set forth in the answer, and

for all of the above reasons we respectfully submit

that the decision of the court below in making the or-

der of May 22, 1895, should be reversed, and this case

should be remanded with instructions to the lower
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court to reinstate the judgment of December 26, 1894,

for the full amount.

DooLiTTLE & Fogg,

Attorneys for plaintiff in error,

615 Fidelity building, Tacoma, Wash.

Charles 0. Bates, of counsel.


